
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

EASTERN DIVISION

TERESA ANN STANFORD

Plaintiff

v. Civil Action No. 1:93CV381-D-D

THE TRAVELERS INSURANCE CO.

Defendant

MEMORANDUM OPINION

The court now comes to consi der defendant The Travel ers Insurance Company' s

("Travelers") motion for summary judgment.  This suit involves a claim for health care

benefits pursuant to an employee welfare benefit plan governed by the Employee

Retirement Income Security Act of 1974, 29 U.S.C. § 1001 et seq. ("ERISA").  In support of

its motion for summary judgment, Travelers argues that the claim before this court is

preempted by ERISA because i t rel ates to certai n medi cal  expenses whi ch pl ai nti ff contends

shoul d have been pai d by The Rai l road Empl oyees'  Nati onal  Heal th and Wel fare Pl an ("the

plan").  Defendant further asserts that the claim was properly denied because plaintiff' s

coverage terminated prior to the date she incurred the expenses in question.  Plaintiff has

responded to the moti on.  Havi ng considered the record, the court i s of the opi ni on that the

moti on for summary j udgment i s well taken and, accordi ngl y, j udgment wi l l  be entered i n

favor of the defendant.

FACTUAL BACKGROUND



     1 The final decree of divorce was ordered on June 19, 1992, signed on July 1, 1992,
and entered into the Chancery Court record on July 6, 1992.

The facts of this case are not in dispute.  Prior to January 1, 1992, Norfolk Southern

Corporation ("Norfolk") and other railroads and railway labor organizations established and

maintained The Rail road Empl oyees'  Nati onal  Heal th and Wel fare Pl an for thei r empl oyees

and members and thei r dependents.  The pl an was establ i shed and mai ntai ned pursuant to

collective bargaining agreements between the nation' s railroads and railway labor

organizations.  The National Carriers'  Conference Committee and the Health and Welfare

Committee of the Cooperating Railway Labor Organizations serve jointly as the plan

administrator.  Travelers is the claims administrator of the plan.  The plan provides benefits

to persons covered by the plan in the event of sickness, accident, disability or death and is

funded by empl oyer contri buti ons.  Heal th benefi ts under the pl an are provi ded from funds

that are held in trust under the plan and invested by the plan' s trustee until needed to pay

such benefits.  

As previously mentioned, Norfolk is one of the participating employers in the plan.

As an empl oyee of Norfol k and a member of the Brotherhood of Mai ntenance of Way

Empl oyees, Mi chael  Butl er was a parti ci pant i n the pl an.  Coverage was provi ded for Mi chael

Butler and his dependents according to the terms, provisions and conditions of the plan.

Plaintiff Stanford was eligible for coverage as Butl er' s wi fe and dependent.  However, on July

6, 1992, a fi nal  decree of di vorce4was entered i n the Chancery Court of Ti shomi ngo County,

Mississippi, which ended the marri age of Michael Butler and Teresa Stanford.

agrees that Ms. Stanford was covered pri or to the di vorce; however, thi s di spute ari ses from

the disagreement over coverage thereafter.
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As part of the di vorce decree an agreement concerni ng property ri ghts was entered

into between the parti es.  Butl er agreed to mai ntai n heal th coverage for Stanford for a period

of sixty (60) days.  The agreement in pertinent part stated:

"Husband agrees to mai ntai n hospi tal  and medi cal  i nsurance on the wi fe unti l
sixty (60) days after a Final Decree is entered in this cause so that she might
have the benefit of said insurance for needed surgery."

Nothi ng i n the record i ndi cates that the pl an admi nistrator was made aware of the divorce

unti l  a phone conversati on wi th Mi chael  Butl er some few days pri or to September 22, 1992.

The record reflects that Michael Butler, via telephone, called  Travelers and advised

that he wished to remove plaintiff from his policy of health insurance a few days prior to

September 22.  He tal ked wi th Mi chel e Penni ngton, a Customer Servi ce Representati ve i n

Travelers'  regional Railroad Claim Office in Richardson, Texas.  On September 22, 1992, in

response to the request, Pennington sent Butler a letter and requested information that

Travelers needed to make the desired change.  The l etter i ncl uded a request for a copy of

the di vorce decree.  As previ osl y menti oned, Travel ers was unaware of the di vorce until this

time.  See  Aff. of Michele Pennington.  Thereafter, on or about October 10, 1992, Butler

provi ded the i nformati on requested to Travel ers.  Upon receiving the information, defendant

terminated the coverage of Ms. Stanford.  Pursuant to the provi si ons of the pl an, coverage

was terminated retroactively and effectively took place on or about July 6, 1992.  Plaintiff

submi tted cl ai ms for medi cal  expenses i ncurred between Jul y 6, 1992, and September 6,

1992.  Based on the retroactive termination, plaintiff's claims were denied.  

Plaintiff brought this cause of action demanding health care benefits for medical

expenses i ncurred during the aforementioned time period.  Ms. Stanford also asserts that



4

puni ti ve damages are warranted i n that the retroactive cancellation was willful and malicious

and done i n bad fai th.  Defendant makes thi s moti on for summary j udgment argui ng that

plaintiff' s coverage terminated on July 6, 1992, the date her divorce from Michael Butler

became effective.

DISCUSSION

I.

ERISA Preemption

This suit involves plaintiff' s claims for health care benefits pursuant to an "employee

welfare benefit plan", as defined by ERISA.  29 U.S.C. § 1001 et seq..  Plaintiff does not

dispute that the suit pertains to a claim for health care payments as defined by ERISA,

however, she argues that the ERISA "savings clause" removes this case from ERISA

application in that the cancellation of insurance is regulated by Mississippi law.  

This court must consider three clauses in the ERISA statute  to determine ERISA' s

preemptive effect upon state laws.  The "general preemption" clause reads:

"... thi s chapter shal l  supersede any and al l  State l aws i nsofar as they may now
or hereafter relate to any employee benefit plan described in [this] section...."
29 U.S.C. § 1144(a).

The Supreme Court reads thi s as a broad preemption statute, 

481 U.S. 41, 45-46, 107 S.Ct. 1549, 95 L.Ed.2d 39 (1987).  Qualifying that clause is the

"savings clause" which is as follows:

"Except as provided in [the deemer clause], nothing in this subchapter shall
be construed to exempt or rel i eve any person from any l aw of any State whi ch
regulates insurance, banking, or securities."  29 U.S.C. § 1144(b)(2)(A).

The "savings clause" is inturn qualified by the "deemer clause" which reads:



5

"Neither an employee benefit plan... nor any trust established under such a
pl an, shal l  be deemed to be an insurance company or other insurer, bank,
trust company, or i nvestment company or to be engaged i n the busi ness of
insurance or banking for purposes of any law of any State purporting to
regul ate insurance companies, insurance contracts, banks, trust companies,
or investment companies."  29 U.S.C. § 1144 (b)(2)(B).

Stanford contends that under the ERISA "savings clause" where state law regulates

i nsurance, as she argues i s the case here, the cl ai m i s removed from ERISA appl i cati on.  On

the contrary, Travelers argues that the Railroad Plan is a self-funded benefit plan, and thus

under the "deemer cl ause", the pl an i s not an i nsurance company for the purpose of ERISA

preemption.  When l ooki ng at the provi si ons of ERISA as they rel ate to the state insurance

regulations at issue here, the court finds that plaintiff's claims are preempted by ERISA.

Plaintiff specifically argues that § 83-9-5 and § 83-41-201 of the Mississippi Code

address the i ssue of cancel l ati on of health and medi cal  i nsurance and that, because the state

of Mi ssi ssi ppi  has l aws whi ch govern cancel l ati on, her cl ai ms are not preempted by ERISA.

Plaintiff cites no case law to support her claim.

ERISA defines an "employee welfare benefit plan" as:

... any plan, fund, or program whi ch was heretofore or i s hereafter established
or mai ntai ned by an empl oyer or by an empl oyee organi zati on, or by both, to
the extent that such pl an, fund, or program was established or is maintained
for the purpose of providing for its participants or their beneficiaries, through
the purchase of insurance or otherwise, (A) medical, surgical, or hospital care
or benefits, or benefits in the event of sickness, accident, disability, death or
unemployment, or vacation benefits....  29 U.S.C. § 1002(1).

As mentioned, plainti ff does not dispute that the plan at issue in the present case falls under

ERISA.  Plaintiff, however, claims that, since Mississippi law regulates insurance and
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specifically covers cancellation, the "savings clause" applies and ERISA does not preempt

her claims.  

The court must determine whether the "savings clause" spares pl ai nti ff' s cl aims from

preemption.  This inquiry necessarily involves analyzing the interplay between the "savings

clause" and the "deemer clause".  The United States Supreme Court has addressed the

rel ati onship of the two clauses and their effects on sel f-funded ERISA pl ans i n 

Holliday, 498 U.S. 52, 111 S.Ct. 403, 112 L.Ed.2d 356 (1990):

We read the deemer cl ause to exempt sel f-funded ERISA pl ans from state
laws that "regulat[e] insurance" within the meaning of the saving clause.  By
forbidding States to deem employee benefit plans "to be an insurance
company or other i nsurer...or to be engaged i n the busi ness of i nsurance," the
deemer clause relieves plans from state laws "purporting to regulate
insurance."  As a result, self-funded ERISA plans are exempt from state
regulation insofar as that regulation "relate[s] to" the plans.  State laws
di rected toward the pl ans are pre-empted because they rel ate to an empl oyee
benefit plan but are not "saved" because they do not regulate insurance.
State laws that directly regulate insurance are "saved" but do not reach
self-funded employee benefit plans because the plans may not be
deemed to be insurance companies, other insurers, or engaged in the
business of insurance for the purposes of such state laws.  On the other
hand, employee benefit plans that are insured are subject to indirect
state insurance regulation.  An insurance company that insures a plan
remains an insurer for the purposes of state laws "purporting to regulate
i nsurance" after application of the deemer cl ause.  The i nsurance company i s
therefore not relieved from state insurance regulation.  The ERISA plan is
consequentl y bound by state insurance regulations insofar as they apply to
the plan's insurer.  498 U.S. at 61.(emphasis added).

In Metropolitan Life Ins. Co. v. Massachusetts , 471 U.S. 724, 747, 105 S.Ct. 2380, 85

L.Ed.2d 728 (1985), the Court acknowl edged a di sti ncti on "between i nsured and uni nsured

plans, leaving the former open to indirect regulation while the latter are not."  See  Mullenix

v. Aetna Life and Casualty Ins. Co. , 912 F.2d 1406, 1413 (11th Cir. 1990)(recognizing that

Eleventh, Ninth and Fifth Circuits distinguish between insured and self-insured plans).  If the



     2  The SPD, Form GI-55826, was submitted as Exhibit 3 to the Aff. of John Ciolino.  It
described benefits in effect as of January 1, 1992.
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plan is self-insured ERISA preempts, if not the court must look further.  The court must

determine whether the plan is self-insured or insured by Travelers.

In examining the plan in question here, it appears to the court that the plan, as it

pertains to health benefits, is self-insured.  The Summary Plan Description ("SPD"), which

describes benefits in effect at the time in question, declares by its own terms that "[t]he

[health] benefits described in Section VI are funded directly by the Plan...".  See  SPD at p.

4.2

di smemberment benefi ts under the pl an are i nsured by Travel ers.  

does not insure the plan' s health benefits.  As set out in the Affidavit of John B. Ciolino, the

plan at issue here was self-funded by employer contributions, with health benefits being

provided from funds held in a trust under the plan and invested by the plan' s trustee until

needed to pay benefi ts.  The court fi nds that Travelers provides administrative services only

and is not responsible for paying any of the plan' s claims or expenses as they relate to

health benefits.  Although it appears that Travelers provides insurance for portions of the

plan, the health benefits portion of this plan are wholly self-funded and self-insured.  As the

"deemer clause" specifically provides that uninsured or self-insured ERISA plans are not

subject to state insurance regulation, plaintiff's claims are preempted by ERISA.

In sum, Mississippi law clearly seeks to regulate insurance, but in this case there is

no insurance policy, insurance fund, or insurer which could be subject to state regulation
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either directly or indirectly; therefore, plaintiff' s claims are preempted under the "deemer

clause" of ERISA.

II.

Coverage under the Railroad Plan

We must now direct our inquiry to whether or not Travelers fulfilled ERISA

requirements when it terminated Ms. Stanford' s health benefits retroactively.  Defendant

claims that the medical expenses requested are only covered by the plan if Stanford' s

coverage was conti nued pursuant to the Consol i dated Omni bus Budget Reconci l i ati on Act

("COBRA"), 29 U.S.C. § 1161 et seq., whi ch became effecti ve Jul y 1, 1986.  Travel ers argues

that plaintiff has not complied with COBRA continuation requirements and, therefore,

retroactive termination was appropriate.

A.

Initially, the court wi l l  address notice requirements found in COBRA.  Defendant has

argued extensively that it complied with notice provisions found in COBRA and that

plaintiff' s own failures resulted in cancellation of her coverage.  In looking at plaintiff' s brief

in response to the present motion, it appears to the court that she does not dispute

Travelers'  claims that it compl i ed with notice provisions in COBRA; however, in the interest

of caution, the court will briefly address the notice issue.

Judge Tom S. Lee recentl y summari zed noti fi cati on provi si ons i n COBRA by stati ng

that:

COBRA,  whi ch amended ERI SA,  mandated that empl oyers sponsori ng group
health plans which are part of ERISA employee benefit plans provide
continuation or conversi on i nsurance coverage to beneficiaries who would
otherwise lose coverage as a result of a ' qualifying event,'  such as death of a
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covered employee, or termi nati on from empl oyment.  29 U.S.C. § 1161(a).
COBRA i ncludes two notification requi rements, both of whi ch are rel evant to
the present action.  First, COBRA requires that the i ncepti on of a group health
plan, beneficiaries be provided a ' general notification'  of their right to elect to
continue or convert their coverage under the plan.  29 U.S.C. § 1166(a)(1).  In
addition, upon being notified by the employee or beneficiary of the
occurrence of a ' qualifying event'  under 29 U.S.C. § 1163, which includes
' divorce ... of the covered employee form the employee' s spouse,'  the plan
administrator must apprise the beneficiary or employee of his or her
entitlement to continuation of coverage.  29 U.S.C. § 1166(a)(4)(B)(footnotes
omitted).

Lawrence v. Jackson Mack Sales, Inc. , 837 F. Supp. 771, 777-78 (S.D. Miss. 1992).  As

mentioned, plaintiff does not claim that Travelers failed to give her notice as to her rights as

a dependant of Mr. Butl er under COBRA at the ti me COBRA coverage attached to the pl an.

As to notification requirements after the qualifying event, defendant argues that their duty

never arose.  Speci fi cal l y, Travelers claims that COBRA requires the covered employee or

plan beneficiary to notify the administrator in the event of divorce and that only after such

notice is given does Travelers have an obligation to provide notification to that participant

of his rights to continue or convert coverage.  Again, plaintiff did not address this argument

i n her response to this motion.  The court agrees that COBRA di ctates that the benefi t pl an

participant or beneficiary, in the event of a divorce, is responsible for notifying the plan

administrator of the occurrence of the qualifying event;  only in the event that this

notification is given does the employer have an obligation to provide notification to that

participant or his beneficiary of their rights to continue or convert coverage.  29 U.S.C. §

1166(a)(4)(B);  Lawrence, 837 F. Supp. at 784;  See  Van Hoove v. Mid-American Bldg.

Maintenance, Inc., 841 F. Supp. 1523, 1536 (D.Kan.1993)(beneficiary' s right to notification

of continuation rights generally contingent upon beneficiary' s notification of divorce to plan



     3 Clearly, had Stanford elected to continue coverage, coverage would extend for the
period beginning on the date of the qualifying event.  29 U.S.C. § 1162(2);  
Bernd Co., 955 F.2d 1574, 1581 (11th Cir. 1992).
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administrator).  In the instant case, neither Butler, the plan participant, nor Stanford, the plan

beneficiary, notified Travelers of the "qualifying event" until after the 60-day grace period

found in COBRA.  29 U.S.C. § 1166(3).  Accordingly, Travelers post-divorce notification

requirements never came to pass.

B.  

The court now turns to plaintiff' s primary contention in response to Travel ers moti on

for summary judgment.  Although plaintiff does not dispute that Travel ers complied with

notification requirements at the time of coverage and after the divorce, she claims that,

regardless of notice, she was covered during the 60-day grace period after her divorce.

Stanford argues that notification requirements allowing plaintiff sixty (60) days to give

notice of continuation after a "qualifying event" in effect gives the dependant sixty (60) days

of coverage after the "qualifying event", regardless of whether coverage is continued or

discontinued.3

i n the 60-day grace period by plaintiff, coverage may be terminated retroacti vel y back to the

date of the "qualifying event".  This court finds that, under the facts of this case, retroactive

termination was appropriate.

COBRA permits health plans to require the timely payment of a premium for

conti nuati on of coverage.  

coverage wi l l end on "[t]he date on whi ch coverage ceases under the pl an by reason of a
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failure to make timely payment of any premium."  See  29 U.S.C. § 1162(2)(C).  The

undersigned is of the opinion that § 1162(2)(C) provides for retroactive termination of

conti nuati on coverage as of the date of the qualifying event if payment is not made duri ng

the grace peri od.  As found i n 

887, 889 (2nd Ci r. 1990), whi ch was the only case the court found to have consi dered the

issue:

The COBRA regulations support ...[retroactive termination] in stating that
conti nuati on coverage ceases on "the fi rst day for whi ch ti mel y payment i s not
made."  Treas.Reg. § 1.162-26, at Q & A-38, 52 Fed.Reg. 22,731 (emphasis
added).  Because payment during the grace period is in part "for" the
preceding continuation coverage, the plain implication is that a failure to pay
the premium voids coverage from the beginning of the continuation period.

On Jul y 6, 1992, a final decree of divorce ended the marri age of Mi chael  Butl er and

Teresa Stanford.  At that time, either Butler, as plan participant, or Stanford, as plan

beneficiary, was responsible for notifying the Travelers of the occurrence of the qualifying

event wi thi n the 60-day peri od provi ded by COBRA.  Nei ther of the two came forward wi th

notice of the divorce.  At some time in late September, after the 60-day grace period had

run, Butler contacted Travelers to change the beneficiary under the plan.  He informed a

Travelers representative of his July 6 divorce.  On October 10, 1992, after confirming the

divorce, Travelers retroactively terminated Stanford' s coverage to July 6, 1992.  The court

finds that the COBRA scheme contempl ates an affi rmati ve el ecti on that tri ggers conti nuation

coverage subject to retroactive termination in the event that coverage is not continued.

Here, pl ai nti ff had a 60-day grace peri od from the time her divorce was final  on Jul y 6, 1992,

until September 4, 1992, in which to elect continuation coverage.  That continuation



     4 Although defendant met its obligation under the plan and COBRA here, Mr. Butler
failed to maintain health coverage for Ms. Stanford as mandated in the property
agreement accompanying the final divorce decree.  The court is of the opinion that
Travelers cannot be held responsible for Ms. Stanford's misfortune.
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coverage would be retroactive to July 6 but would also be retroactively terminated if the

benefi ci ary di d not continue coverage or pay the premium wi thi n the el ecti on peri od.  

NYNEX, 898 F.2d at 889.

In short, Travelers, the plan administrator, met its obligation under COBRA.  While

it is unfortunate that Ms. Stanford' s coverage lapsed in this case, Travelers cannot be held

responsible.  Travelers did everything required of it under COBRA.  Plaintiff failed to comply

with continuation provisions in the plan and, therefore, retroactive termination was

appropriate.4

CONCLUSION

In summary, the court finds that plaintiff' s claims are preempted by and, therefore,

governed by ERISA.  Travelers, as plan administrator, met its obligations to plaintiff under

the terms of the pl an and COBRA.  Nei ther Stanford nor her ex-husband i nformed Travel ers

of their divorce or their intention to continue coverage for Stanford under the plan.  As a

result of the failure to notify Travelers of the divorce or continuation within the 60-day grace

period, Travelers had every right to retroactively terminate plaintiff' s coverage.  Defendant

acted i n accordance wi th pl an and COBRA provi si ons.  Accordi ngl y, defendant' s moti on for

summary judgment will be granted.

An order in accordance with this opinion shall issue this 
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United States District Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

EASTERN DIVISION

TERESA ANN STANFORD

Plaintiff

v. Civil Action No. 1:93CV381-D-D

THE TRAVELERS INSURANCE CO.

Defendant

FINAL JUDGMENT

Pursuant to a memorandum opinion entered this day, it is hereby 

1)  defendant The Travel ers I nsurance Company' s moti on for summary j udgment be,

and it is hereby, GRANTED;

2)  FINAL JUDGMENT be, and it is hereby, entered in favor of defendant.

I n granti ng thi s moti on for summary j udgment, al l  exhi bi ts, affi davi ts and memoranda

briefs considered by the court are incorporated into and made a part of the record in this

cause.

SO ORDERED this      day of April, 1995.

                                       
United States District Judge


